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COSTS AND THE PUBLIC INTEREST(
by P A Keane †
My topic is costs and the public interest.

I am concerned, only in an indirect way, with the burden to a litigant of paying his or her own lawyers to go to court to have a dispute resolved.  It would be difficult to argue that this burden is not excessive: I know of only two judges who could afford to hire lawyers to litigate in their own courts.   Sadly, neither of them is in this room.
Rather, my concern is with costs as the indemnity provided by the law to one party to a piece of litigation against the other in respect of the expense of that litigation.
My concern is particularly with litigation in those courts which are vested with a judicial discretion to impose that burden on one party or the other; usually losing party.  
There is a view, which has some currency, that the very existence of a judicial power to make an award of costs against a losing party in litigation is a bad thing.  That is said to be so for two reasons.  First, it is thought that it has something to do with the high level of legal costs generally.  Secondly, the prospect of being required to bear the burden of the other side’s costs may have a chilling effect on the willingness of people to litigate.

As to the first of these points, the belief that the existence of the costs indemnity is causally related to the level of legal costs generally is not borne out by experience in this country.  And in the US, where legal costs are at least as horrendous as they are here, there is generally no costs indemnity.  
As to the second point, it is not immediately obvious that disincentives to litigation are a bad thing.  One of the time-honoured maxims of the law has been: “Interest rei publicae ut sit finis litium”: It is in the public interest that there be an end to suits.  
More colourfully, Judge Learned Hand, the greatest American judge not to sit on the Supreme Court of the United States, said: “After some dozen years of experience, I must say that as a litigant I should dread a lawsuit beyond almost anything short of sickness and death.”
  
Litigation has traditionally been regarded as a necessary evil, to be preferred to trial by ordeal or by combat, but nevertheless stressful, uncertain, beset by delays and wasteful of the community’s resources.  On that traditional view, the provision of an indemnity to the successful party is part of the minimum of justice owed to a party wrongly put through such an ordeal to enforce his or her legal rights.
The classic formulation of the doctrine of indemnity is that of Bramwell B in Barons of the Exchequer in Harold v Smith:

“Costs are an indemnity. They are given to the person who receives them to indemnify him in respect of the costs of some proceedings which the other party has compelled him to take. They are not a punishment on the party who has to pay them, nor a bonus to the person who is to receive them; therefore on the question of costs, if you can find out the extent of that damnification, you can find out the extent to which costs ought to be allowed. Of course, I do not mean to say there are not exceptions, cases in which certain arbitrary rules for taxation have been laid down; but as a rule costs are an indemnity. Find out the damnification and then you can find out the amount of the costs you ought to allow.” (emphasis added).

That traditional view is under challenge.  There is a particular concern about the chilling effect upon the willingness of individuals to pursue litigation brought by them in the public interest, eg, to protect the environment against development thought to be harmful or to ensure the humane treatment of persons in detention or to enforce laws designed to maintain minimum standards of probity in business.
It is necessary to understand, of course, that where such a claim succeeds, the successful claimant can be expected to be as enthusiastic as anyone else about the idea that the costs of the proceeding should follow the event.  There is undeniable force in the argument that a plaintiff who is put to expense to enforce his or her rights can only have complete justice if the party who wrongly resisted the claim should be required to reimburse that expense.

So we are talking about a chilling effect which can’t be understood otherwise than in the context of the prospect of losing the case.  It cannot be harmful to the public interest that people be discouraged from bringing losing cases: No one would urge that hopeless cases should clog up the courts.  
The real problem is that prospects of success may be difficult to assess. The assessment of the prospects of a case is often not an easy task, even for the most clear-eyed lawyer. And non-lawyers who are enthusiastic about a cause are unlikely to be the best people to make a balanced assessment of the strength of the case they wish to bring.  

And defendants are members of the public too.  Is it really fair to expect them to be consoled that they have been sued, wrongly as it turns out, in the public interest?  When I was at school, when we received “six of the best”, it was expected of us that we would thank the cleric who administered the beating on the basis that his loving correction had made “better men of us”.  Even as young men, befuddled by testosterone, we were sceptical of this proposition.  Is it fair to expect successful defendants to subscribe to the theory that litigation is an improving discipline?
It is fair to say, I think, that values of autonomy, personal responsibility and equality before the law, all provide some support for the view that a person, who is put to expense and inconvenience to defend himself against a suit which fails, should be reimbursed for that expense by the person who brought the proceeding.

Having said that, there are respectable arguments to the contrary which derive from the changing perception of the judicial function.  I want to mention those arguments.  I will then suggest that it is possible to view the costs indemnity as something to be embraced as a support for, rather than a hindrance to litigation with a public interest element.  

Some history

I should begin with a little history.  
Until the thirteenth century a successful litigant was not able to recover legal costs at common law.
  By contrast, courts of equity had discretion to award costs in a matter.  Even today, the ‘rule’ that a successful litigant is usually entitled to an order for the recovery of his or her costs of the suit is not uniformly applied throughout the common law world.  
In England, the ‘English Rule’ provides that the successful party should be awarded costs, but in the United States, as I have mentioned, the ‘American Rule’ stipulates that each party should bear their own costs.  This is so despite some evidence that the early American colonial courts did allow recovery of costs to the successful litigant.

The benefits of the “English Rule”

Under the approach to costs which prevails in the superior courts of the Anglo-Australian tradition, costs are usually awarded as an indemnity against the unsuccessful party.

The indemnifying nature of the award means that the order as to costs can meaningfully be decided only after the event – the so-called ‘costs follow the event’ rule.

On the traditional approach, no difference should arise between the rules determining costs in ‘private’ actions and those determining costs in public interest matters.   
According to Professor Dal Pont, under Australian law:

“Courts have gone to some length to state that merely because litigation is marked as ‘public interest’ or ‘test case’ litigation by itself is no licence to oust the usual exercise of the costs discretion in favour of the successful party.”

The general rule in relation to public interest litigation is therefore identical to that of other actions.  The identical treatment of all kinds of disputes before courts is designed to ensure that litigants pursuing what they perceive to be the public interest cases are not awarded a “free kick” in the dispute resolution process, as Kirby J said in Oshlack v Richmond River Council.
  
It also ensures that litigants will ‘examine rigorously whether they have seriously arguable cases and whether they have taken all reasonable steps available to limit the issues.’
  As stated by Tadgell J:

“A failure by the courts to take a stand which preserves an even-handedness so that (in the absence of special circumstances) a successful party has a reasonable expectation of receiving an award for costs would tend to mischief.  This approach is at least as valid in litigation to which the government or its agencies are parties as in cases between citizens.  Fair legal challenge to bureaucratic or other government regulation of society should not be deterred by a reluctance on the part of the courts to award a reasonable costs indemnity if the challenge succeeds … Concomitantly, those who make an unsuccessful challenge must ordinarily expect to give a reasonable costs indemnity to the other side.  A principle which recognises this is necessary both to discourage indiscriminate challenges and as a justification for an award of costs to challengers who succeed.”

Is Public Interest Litigation Different?   
If courts are to adopt a rule that favours public interest litigants, it should be possible to define the term with some precision.  But defining ‘public interest litigation’ is difficult.  
In 1998 in the High Court in Oshlack v Richmond River Council, Gaudron and Gummow JJ referred to it as a ‘nebulous concept’.  McHugh J stated (albeit in a dissenting judgment):

“Without an organising principle to apply or a set of criteria to guide, there is a real danger that, by invoking the ‘public interest litigation’ factor in cases that affect the public interest or involve a public authority, an award of costs will depend on nothing more than the social preferences of the judge, a dependence that will be masked by reliance on the protean concept of public interest litigation.”

It could be argued that a relatively simple test of whether a dispute has been brought in the public interest is whether the plaintiff has a private interest in the outcome of the dispute that is markedly different to that of society as a whole.  In Oshlack, Kirby J rejected that approach, stating that:

“The issue is not the subjective motivation of the litigant but the public or private character of the litigation.”

Kirby J also made the point (by citing a passage from Curtis J of the Supreme Court of British Columbia) that allowing favourable costs orders to public interest litigants may help to quell potentially violent altercations between disputants:

“Disputes involving environmental issues, such as this one, are all too liable to provoke confrontations outside of the law.  In my opinion it would not be conducive to the proper and legal resolution of this case which is one of significant public interest, to penalise the petitioners who have acted responsibly by attempting to resolve the issues according to law, through awarding costs against them.”

To this, the traditionalists would respond that costs are not awarded to punish irresponsibility, but to compensate those who have been wrongly sued.  There is a minimum level of personal responsibility which should be accepted by those who claim to speak in the public interest.

While there may be disagreement over the precise definition of ‘public interest litigation’, there can be little doubt that an increase in the level of litigation answering to that general description
 has been spurred by the legislative trend towards open standing provisions, ie. legislative provisions which allow any member of the public to bring proceedings even in the absence of any direct material interest in the subject matter of the litigation: an example is s 80 of the Trade Practices Act 1974 (Cth). 
Open standing provisions are thought to have the salutary effect that the community can be engaged to police certain laws so that their enforcement is not entirely dependent on the willingness of agencies of the executive government to take up the cause.
Costs and Standing

In Oshlack, it was argued that the broad standing entitlement provided by the legislature to bring proceedings of the kind there in issue meant that courts should adopt a more lenient approach in awarding costs against public interest litigants.  
In argument before the High Court, Mr Basten QC, as his Honour then was, put this contention:
“There is a link [between standing and costs] and the link is that in giving effect to the statutory policy, it is in effect, inconsistent and undermining of that statutory policy if one fails to take into account … the way in which costs may operate as a disincentive to persons pursuing their mandate under the open standing provisions.  To say that it is an irrelevant consideration … is simply not in accordance with the unfettered discretion in relation to costs which is vested in the court.”

This argument reflects comments made extra-judicially by Justice Toohey in a speech delivered almost a decade earlier:

“[r]elaxing the traditional requirements for standing may be of little significance unless other procedural reforms are made.  Particularly is this so in the area of funding of environmental litigation and the awarding of costs.  There is little point in opening doors to the courts if litigants cannot afford to come in.  The general rule that “costs follow the event” is in point.  The fear, if unsuccessful, of having to pay the costs of the other side (often a government instrumentality or a wealthy corporation), with devastating consequences to the individual or environmental group bringing the action, must inhibit the taking of cases to court.  In any event it will be a factor that looms large in any consideration to initiate litigation.”

One is put in mind of the quip, “British justice is open to everyone in the same way as the Savoy Grill.”
The majority of the High Court in Oshlack, did not accept that statutory provisions enlarging standing implied an otherwise tacit legislative intention to alter the law as to the disposition of costs.  
McHugh J was trenchant:

“it does not logically follow that the introduction of wider standing provisions means that courts should construe the traditional costs discretion so as to undermine the principle of the usual order as to costs…

First, the legislature has expressly acted to widen standing requirements but has stopped short of taking the separate and further step of expressly altering the traditional costs discretion.  It could readily have done so, and its omission may properly be viewed as deliberate…

Second, and perhaps more important, open standing provisions cause no relevant prejudice to respondents, whether they be public authorities or private persons, but undermining the traditional costs discretion may cause significant prejudice to parties who are successful in litigation.”
Kellie Edwards, commenting on Oshlack, suggests that it makes it clear that in Australia:

“in cases where legislation provides some degree of open standing, the traditional principles related to…the ‘public interest’ factors, defined by Stein J and modified by Kirby J, will be narrowed down and given little, if any, operation.”

A Broader View - The Court’s Role In Public Interest Litigation

In 1976 Professor Abram Chayes of Harvard University wrote an article entitled The Role of the Judge in Public Law Litigation.  This article reviewed the model of civil adjudication which Professor Chayes saw as exhibiting five features:
(1)
Bipolar – litigation is organised between two individuals or “two unitary interests, diametrically opposed, to be decided on a winner-takes-all basis.”

(2)
Retrospective – controversies are about “an identified set of completed events: whether they occurred, and if so, with what consequences for the legal relations of the parties.”

(3)
Right and remedy are interdependent – “the plaintiff will get compensation measured by the harm caused by the defendant’s breach of duty”

(4)
Self-contained – the impact of the judgment is confined to the parties (especially when the decision is not that of an appellate court).

(5)
Party initiated and controlled – “the trial judge is a neutral arbiter of [the parties] interactions”.

Professor Chayes went on to say that “[w]hatever its historical validity, the traditional model is clearly invalid as a description of much current civil litigation in the federal district courts.”
  
Public law litigation generally cannot be accurately described as ‘bipolar’ in nature:

“Joinder of parties, which was strictly limited at common law, was verbally liberalized under the codes to conform with the approach of equity calling for joinder of all parties having an “interest” in the controversy.  The codes, however, did not at first produce much freedom of joinder.  Instead, the courts defined the concept of “interest” narrowly to exclude those without an independent legal right to the remedy to be given in the main dispute.”  (footnotes omitted).
Judicial officers are, in effect, being asked to make decisions which have the potential to affect stakeholders who are not represented before the court.  The recognition of ‘group interests’, as opposed to individual party interests, gives rise to a number of questions about the legal process:

“How far can the group be extended and homogenized?  To what extent and by what methods will we permit the presentation of views diverging from that of the group representative?  When the judgment treads on numerous – perhaps innumerable – absentees, can the traditional doctrines of finality and preclusion hold?  And in the absence of a particular client, capable of concretely defining his own interest, can we rely on the assumptions of the adversary system as a guide to the conduct and duty of the lawyer?”

Second, according to Professor Chayes, courts are often required to grant injunctive relief in public interest cases.  This marks a departure from the standard conception that judicial orders for damages or compensation are ‘once and for all’.  Injunctions or decrees are continuing in nature and parties may repeatedly return to the court for their modification, extension, or enforcement.

“by issuing [an] injunction, the court takes public responsibility for any consequence of its decree that may adversely affect strangers to the action.”

Further, the:

“prospective character of the relief introduces large elements of contingency and prediction into the proceedings.  Instead of a dispute retrospectively oriented toward the consequences of a closed set of events, the court has a controversy about future probabilities.”

On this view, the ‘right-remedy’ interdependence of conventional litigation is disconnected.  The diverse range of parties and issues involved in public law litigation has also precipitated a change in the manner in which courts go about the business of fact-finding.  Because courts are rarely adjudicating on facts which have already occurred, but instead on facts which are presently existing or will exist in the future, fact-finding:

“is principally concerned with ‘legislative’ rather than ‘adjudicative’ fact.  And ‘fact evaluation’ is perhaps a more accurate term than ‘fact-finding’.  The whole process begins to look like the traditional description of legislation: Attention is drawn to a ‘mischief,’ existing or threatened, and the activity of the parties and court is directed to the development of on-going measures designed to cure that mischief.  Indeed, if, as is often the case, the decree sets up an affirmative regime governing the activities in controversy for the indefinite future and having biding force for persons within its ambit, then it is not very much of a stretch to see it as, pro tanto, a legislative act.”

Professor Chayes argued that the changed fact-finding role performed by the courts has the potential to transform a judge into not only a legislator, but a “policy planner and manager”.

Specifically, issues in public interest litigation are seldom defined along clear-cut lines.  The interests and groups involved mean the litigation is often quite complex.  Importantly, because the result of any fact-finding enquiry by the court in a public interest case will not only affect the parties to the dispute, courts cannot simply remit questions of fact to that “kind of black box, the jury.”
  Instead:

“the extended impact of the judgment demands a more visibly reliable and credible procedure for establishing and evaluating the fact elements in the litigation, and one that more explicitly recognizes the complex and continuous interplay between fact evaluation and legal consequence.”

These points, taken together, led Professor Chayes to propose that public law litigation:
“reverses many of the crucial characteristics and assumptions of the traditional concept of adjudication:
(1)
The scope of the lawsuit is not exogenously given but is shaped primarily by the court and parties.

(2)
The party structure is not rigidly bilateral but sprawling and amorphous.

(3)
The fact inquiry is not historical and adjudicative but predictive and legislative.

(4)
Relief is not conceived as compensation for past wrong in a form logically derived from the substantive liability and confined in its impact to the immediate parties; instead, it is forward looking, fashioned ad hoc on flexible and broadly remedial lines, often having important consequences for many persons including absentees.

(5)
The remedy is not imposed but negotiated.

(6)
The decree does not terminate judicial involvement in the affair: its administration requires the continuing participation of the court.

(7)
The judge is not passive, his function limited to analysis and statement of governing legal rules; he is active, with responsibility not only for credible fact evaluation but for organizing and shaping the litigation to ensure a just and viable outcome.

(8)
The subject matter of the lawsuit is not a dispute between private individuals about private rights, but a grievance about the operation of public policy.

In fact, one might say that, from the perspective of the traditional model, the proceeding is recognizable as a lawsuit only because it takes place in a courtroom before an official called a judge.  But that is surely too sensational in tone.  All of the procedural mechanisms outlined above were historically familiar in equity practice.  It is not surprising that they should be adopted and strengthened as the importance of equity has grown in modern times.”

If we accept that Professor Chayes’ statements carry elements of truth as a description of public interest litigation, they give rise, in an Australian context, very serious constitutional questions as to how the judicial function as it is conceived by Professor Chayes can be accommodated with the strict separation of legislative and judicial power erected by Ch III of the Constitution.
Constitutional Considerations

Professor Chayes recognised that this problem arises as well in the United States.  He took the line of confession and avoidance, and enthusiastically proposed that judicial power should embrace a wide legislative and administrative discretion.
“Separation of powers comes in for a good deal of veneration in our political and judicial rhetoric, but it has always been hard to classify all government activity into three, and only three, neat and mutually exclusive categories.  In practice, all government officials, including judges, have exercised a large and messy admixture of powers, and that is as it must be.”

Professor Chayes argues that there are several characteristics of holders of judicial office that make judges good candidates for dealing with public interest litigation:
“First…[a judge’s] professional tradition insulates him from narrow political pressures, but, given the operation of the federal appointive power and the demands of contemporary law practice, he is likely to have some experience of the political process and acquaintance with a fairly broad range of public policy problems…he is governed by a professional ideal of reflective and dispassionate analysis of the problem before him and is likely to have had some experience in putting this ideal into practice.

Second, the public law model permits ad hoc applications of broad national policy in situations of limited scope.  The solutions can be tailored to the needs of the particular situation and flexibly administered or modified as experience develops with the regime established in the particular case.

Third, the procedure permits a relatively high degree of participation by representatives of those who will be directly affected by the decision, without establishing a liberum veto

Fourth, … public law litigation furnishes strong incentives for the parties to produce information. … Information produced will not only be subject to adversary review, but as we have seen, the judge can engage his own experts to assist in evaluating the evidence …

Fifth, the judicial process is an effective mechanism for registering and responding to grievances generated by the operation of public programs in a regulatory state.  Unlike an administrative bureaucracy or a legislature, the judiciary must respond to the complaints of the aggrieved.  It is also rather well situated to perform the task of balancing the importance of competing policy interests in a specific situation. … The bureaucracy deals with specific situations but only from a position of commitment to particular policy interests.

Sixth, the judiciary has the advantage of being non-bureaucratic.  It is effective in tapping energies and resources outside itself and outside the government in the exploration of the situation and the assessment of remedies. … It [works] through a smallish, representative task force, assembled ad hoc, and easily dismantled when the problem is finally resolved.”

All of these concerns provide support for the view that:
“the scope for ventilation of matters of legitimate public concern and public declaration in support of accountability is a vital task for the courts and other public entities charged with finding legal resolution for infringement of social rights.”

I would add a couple of suggestions of my own as to why litigating in the public interest has become attractive to our citizens.  They have to do with the sentiment that ordinary citizens have little influence over the course of decision-making in the political branches of government.  Access to the courts means the opportunity to be part of the conversation about matters of public interest.  There is also a perception that the conversation which occurs in courts is more polite, more rational and more reasonable than that conducted in political fora.  
Secondly, there is no longer, on the Left side of politics, so much of the traditional distrust of judges as partisan lackeys of the ruling class: since World War II, judges have become just like the rest of us.  
To say this is not to say that judges are more wise than the rest of us.  Anyone who believes that they are should try to get out and meet more judges.  As Bob Dylan said, “Ain’t no point in talking to me; it’s just the same as talking to you.” 
But judges, as the sons and daughters of families who were able for the first time to send their children to university after the Second World War, are no longer the spokespersons for a different set of values.  The judges are very much our own people.
All that having been said, these considerations are, I think, un-persuasive in the context of Australian federal and constitutional law. They are difficult to accommodate within the paradigm of judicial power as the power to quell a controversy between identified disputants by the application of law to facts proved by evidence adduced by those disputants.
An important problem with public interest litigation brought by an individual is that other members of the public don’t get to have a say.  I am not talking here only about people who take the opposite view to the person who dons the mantle of the public interest to bring proceedings: I am talking as well about those who could offer helpful evidence and arguments but don’t have the opportunity and are likely to be struck with a decision which does not meet their idea of justice.

I am unable to persuade myself that the assessment of whether it is in the public interest that a given issue be tried has anything to do with judicial power as we understand that concept.  And if the assessment is divorced from a view that there is a reasonable prospect of success, we are talking about judges making an assessment as to whether it is in the public interest that litigation occur virtually for its own sake.  
It may be said that this is what the High Court does every time it decides whether special leave should be granted but that is not so.  What the High Court does is look at a decision by the Courts below and ask whether the decision below is attended by sufficient doubt that, given the importance of the decision, it is appropriate to allow a further level of appeal in order to determine whether the decision which has been made should be allowed to stand as representing the law of the land.  Where the High Court is able to conclude that the decision below is not attended by real doubt, it will refuse special leave.
By what standards could judges be expected to decide that one case, rather than another, should be litigated in the public interest?  This point was made forcibly by Brennan CJ in Oshlack 
 when he referred to the earlier decision of the High Court in Latoudis v Casey
 where an order for costs against an unsuccessful police prosecutor was upheld, notwithstanding the obvious public interest in the honest and reasonable prosecution of suspected crime.  If that public interest did not warrant a relaxation of the usual rule, by what scale of values could one conclude that honest and even reasonable, but erroneous, opposition to development do so?  These are the kinds of decision-making that tend to be overtly political in the broad sense.  They are the kind of decision that is apt to sap public confidence in the political neutrality of the judiciary and the rational objectivity of the judicial process which makes it attractive to take disputes to courts rather than the political branches of government.
And, finally, I am unable to persuade myself that McHugh J was wrong to reject the idea of litigation without responsibility for its consequences upon the other side if it turns out to have been wrongly brought.  If the mere agitation of an issue in a suit is to be accepted as being in the public interest, then simple justice suggests that it ought to be the public that pays.  
Orders for costs – part of the solution?
Our existing rules of court offer little scope for the reconciliation of the concerns which we have identified.  Legislation might be enacted to allow the Court to be asked at the outset of proceedings to determine whether a claim is sufficiently a matter of public interest for the Court to certify that, in the event the claim ultimately fails, there should be no order that the defendant recover its costs from the unsuccessful plaintiff.  One might go further and provide by legislation that the successful defendant should be reimbursed from a public fund.

The costs indemnity would then no longer have a chilling effect, and there would no longer be the unpalatable spectacle of a judgment-proof plaintiff pursuing litigation without responsibility for expense being inflicted on a person who ex hypothesi has done no wrong.

But the court would be involved in making a distinctly non judicial policy choice.  A preferable approach would be not to involve the courts at all in any question which requires the Court to do other than determine the issues presented on the basis of the evidence and the law without drawing the Court into a consideration of the importance of the issue and whether its agitation is in the public interest.

The better approach would be to establish a public fund whose administrators could decide whether a proposed piece of litigation had sufficient prospects and was of sufficient importance to warrant support.  Such an arrangement would take the judiciary out of the assessment of whether the agitation of a particular case is in the public interest.  
All that is necessary is to recruit good lawyers to the task of administering the fund – and there are plenty of them in this room.  And one could, consistently with the policy which informs open standing, remove the evaluative decision-making from the executive government by entrusting it to a body such as Q-Pilch which stands between the executive government and the legal profession.
Once someone proposing a reform mentions the magic words “set up a fund” those responsible for the stewardship of public moneys tend to switch off.
But this is where the costs indemnity becomes important.  Instead of a costs order being regarded as a retardant in relation to public interest litigation, it can be utilised to fuel that interest.  As Prof Chayes noted, it is in the nature of public interest litigation that it does not lead to an order for the payment of monetary compensation.  Because public interest litigation cannot be settled by a monetary payment, it is also inherently likely to result in a judicial determination to which can be attached an order for costs which will, in turn, provide money which can fund further litigation in the public interest.
In the United Kingdom in 2009, the Bar Council produced a discussion paper which addressed Lord Justice Jackson’s Preliminary Report for his Civil Litigation Costs Review.
  
The British Bar Council’s central idea is that the administrators of a Contingent Legal Aid Fund should assess the prospects of and would be plaintiff’s claim and agree to fund the claim if the prospects of success are sufficiently strong to justify support.  If support is given, the plaintiff’s lawyers run the case, and are paid at ordinary rates.  The scheme contemplates that, if the claim succeeds, a percentage of the money recovered be paid back to the Fund to provide ongoing support for other plaintiffs.  
Such a scheme has a number of attractions.  First, it is preferable to vacating the field to private litigation funders who fund the pursuit of litigation for their own profit.  The public interest is in the efficient quelling of controversies not their promotion for profit.  The work of the Courts should not be commodified.  We should not leave the decision as to what cases should be pursued to those who seek to profit from the use of the courts as vehicles for trade.
Similarly, we should not leave the decision of what cases should be pursued in the name of the public interest to well-intentioned but ill-informed or ill-advised individuals if it is possible to have an expert and independent public body make these decisions. 
The fund I have in mind should be available to pay the costs of successful defendants as well.
While the costs indemnity could not be expected to make the scheme self-funding, it could be expected to make a substantial contribution to ongoing operations.  
If the policy of open standing provisions to enable the community to be its own enforcement agency is to be continued and vindicated without injustice, we should not regard the costs indemnity as the enemy of the public interest.  We simply need to have the imagination and will to harness it.  
I should emphasise that I have not discussed these matters with anyone from Q-Pilch.  I have no doubt that Tony Woodyatt would be horrified at the thought that I would have abused his invitation to speak today to suggest a further expansion of his already heavy responsibilities.  To that, all I can say is that it serves him right.
( 	A paper presented for QPILCH at Customs House, Brisbane on Wednesday, 16 June 2010
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